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38 U.S.C. Sec. 199 (1954 e@.). Proof of marriage; adulterous 
cohabitation terminating pension. 


“Marriages, except such as are mentioned in 
section 19@ of this title, shall »%e proven in pension 
cases to be legal marriages according to the law of 
the place where the parties resided at the time of 
marriage or at the time when the right to pension 
accrued; and the open and notorious adulterous 
cohabitation of a widow who is a pensioner shall 
Operate to terminate her pension from the 
commencement of such cohabitation. Aug. 7, 1882, 

c. 435, Sec. 2, 22 Stat. 345." 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


I. Whether the trial Court erred in holding that the 


language of 22 Stat. 345 calling for termination of widow's 


pensions by “open and notorious adulterous cohabitation” which 
required that one of the parties be married is synonymous with 
| 


“open and notorious illicit conabitation" which does not 


require any of the parties to be remarried. 


II. Whether there was insufficient evidence before the trial 


| 
| 
Court that the Plaintiff and her alleged paramour lived in 
“open and notorious adulterous cohabitation" as required by 
| 
22 Stat. 345. | 


REFERENCES TO RULINGS 


Misch v Administrator of Veterans A€fairs, 393 F. Supp. 1153, 


(D.C.D.C. 196S), Judae Joseph Jaddy, Memorandum September 11, 


1969, Final Judgment September 19, 1969. 
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. * oe ad <4. 
JURISDICTIONAL STATEMENT 


——— ——$—————————————— 
Plaintif& filed a complaint in the United states District 
Court for the District of Columbia on November 22, 1963, for 
death compensation benefits against the Administrator of 
Veterans Affairs. An answer thereto was filed on April 7, 1969, 
and after a hearing, the District Court, per guage Joseph C. 
Waddy filed a memorandum on September 11, 1969, and entered 
a final judyment against the Plaintiff on september 19, 1969. 
An Appeal was duly noted on October 17, 1969. The juris- 


diction of this Court is asserted dy virtue of the provisions 


| 
of 28 U.S.C. Sec 1291 


STATEMENT OF FACTS 


The Appellant, who was the Plaintiff elow, is the 
| 


unremarried widow of one Harry H. Misch, who was a private in 
| 


the 36th U. S. Volunteer Infantry in the Phillipine Islands 


from 1898 till his death in 1928. Plaintif€ married Misch 
on October 31, 1921. After his death she applied for 4 pension 
pursuant to t* Stat. 372 (1925), 32 U.S.C. 364 (a) (1954). 
She was paid benefits under said act until August 25, 1932. 

On April 2, 1932, tne Veterans Administration in Manila, 
Phillipine Islands, received a letter from one Pedro Rodr iguez 
(see Appendix) alleging that Plaintiff was living with another 
man and listing aine witnesses to verify same. Two days later, 
on April +, 1932, Mr. Herschel S. Smith, a field examiner for 
the V. A. took PlaintifS's affidavit (see Appendix) in which 
She vigoriously denied any sexual misconduct. On the same day 
affidavits were taken from Carmen Manawag; Carlos Aquitania, 
age 13; Antonia Pardique and Juan Balotro. The gist of the 


affidavits (see Appendix) was that the Plaintiff was living 


with another man, Honorio Caguiwa, a policeman, and that they 


were known in the community as man and wife. Based on this 
information, the Vetcerans Administration terminated the 
Plaintizf's benefits under the provisions of 22 Stat. 345 (182), 
3 U.S.C. 199 (1954 ed) eftective August 16, 1932, on the 
grounds that she “lived in open and notorious adulterous 
cohabitation since the death of the soldier and since the 
passage of said act”, (see Appendix) . 

Tne Plaintifz entered an appeal to the Administrator's 
Board of Appeals, Docket number 176-3-P, and the decision as 


to the forfeiture of her pension was affirmed on July 3, 1933. 


‘dance teat fate, e:ctlusi-e of cne interruption of communic- 
ations with the Phillipines due to the Second Joria War, the 
Plaintiff has constantly written to the Veterans Administration 
contesting the forfeiture and maintaining that the affiants 
cited above nad given perjured testimony. However , there has 
been no other formal adjudication from the Veteran's 
Administration since 1933. 

Suit was filed by Plaintiff on November 22, oes. on 
the grounds that the decision terminating her pension was 
arbitrary and capricious, and the answer of the goveranent 
challenced the jurisdiction of the Court, and claimed the 
action of the Defendant was proper. | 

No oral testimony was taken before the District Court, 
but argument was presented by counsel for both sides and 
trial briefs were filed. Both sides stipulated that the 
Veteran's Administration file XC 92 4 62 was to be admitted 
into evidence without formal proof of authenticity, sudject 
to all other objections. No sworn proof was ever introduced 
into evidence that the Plaintiff's alleged paramour was 
married to a third person. 

By memorandum filed Septem er 11, 1969, 393 F. Supp. 1153 
(D.c. D. C. S the Court ruled that there was sufficient 


evidence to find that the Plaintiff had "...engaged in open 


and notorious illicit cohabitation with one Honor io Caguiwa," 


holding that the term "illicit" was synonymous with “adulterous{ 


a, 

the term in'the statute. On this basis, the Court held that 
the decision of the Administrator of Veterans Affairs termina- 
ting Plaintifi's pension was not arbitrary and capricious, 
which was the basis of Plaintiff's lawsuit. The Court further 
found that it had jurisdiction over the matter pursuant to 
Tracy v Gleason, 126 U.S. App. D.C., 379 F. 2a 469 (1957). 

The Plaintiff's claim was dismissed with prejudice and judg- 


ment was entered for Defendant. 


ARGUMENT I 
THE TRIAL COURT ERRED IN HOLDING THAT THE LANGUAGE OF 
22 STAT. 345 CALLING FOR TERMINATION OF WIDOW'S PENSIONS 
BY "OPEN AND NOTORIOUS ADULTEROUS COHABITATION” WHICH 


REQUIRED THAT ONE OF THE PARTIES BE MARRIED IS SYNONYMOUS 
WITH “OPEN AND NOTORIOUS ILLICIT COHABITATION” WHICH DOES 


NOT REQUIRE ANY OF THE PARTIES TO_ BE REMARRIED 


In 1882, Section 4722 of title 57 of the Revised Statutes 
of the United States was amended by adding a second section, 
which provided in part that: 

“ _.the open and notorious adulterous cohabitation of a 
widow who is a pensioner shall operate to terminate her pension 
from the commencement of such cohabitation.” 22 Stat. 345 
(1872), 47th Cong. Sess. I, Chap. 43%. 


This provision was part of the general laws relating to 


pensions for widows of American Veterans, which have been in 


existence since Revolutionary War times. 


=Se 


~ Je entorccweat 02 tris provision was with the Bureau 
of Pensions, which was a part of the Interior Desartment 


(established 1349) until it was transferred to the new 


Veteran's Administration in 1939, see generally, Kim>rouch 


and Glen, American Law of Veterans Sec. 630 (1954) . 

Within five years the legal department of the Bureau of 
Pensions had the question of the construction of the phrase 
“open and notorious adulterous cohabitation," before it in 
1 Pen. Dec. 427 (1887) and in a consistent line of decisions 
since has interpreted the phrase to mean any illicit conabit— 
ation without the requirement of either of the parties being 
married to a third person. See, 2 Pen. Dec. 119, 7 P.D. 297, 
16 P. D. 212 and 20 P. D. 44). These decisions were persuasive 
enough to convince the Court »elow that they were correct, and 
they »ecame the basis for the Court's ruling against Plaintiff. 

The basic point in the Bureau of Pensions réasoninc was 
that Congress could never have meant the word "adulterous" to 
‘ye so narrowly coastrued to apply only where one of the parties 
was married to a third person. That there is Bopecessiey, 
for any interpretation of the phrase "adulterous", which has 
a perfectly clear and plain meaning, is the Plaintiff's con- 
tention, and that the unwarranted construction by the Admin- 
istrator of Veterans Affairs which has its roots) in the decision 
in 1 Pen. Dec. 427 op. cit., has bred a series of erroneous 
decisions, each compounding the error, leadint to the case 


at var. 

When a word or term used in a statute has acquired a 
settled meanina at common law, then that is ordinarily the 
technical meaning to »e applied to it when examining a statute, 
Endlich, A COMMENTARY ON THE INTERPRETATION OF STATUTES 5 
(1883). The term "adulterous" is the adjective form of 
“adultery”, Webster's Seventh Collegiate Dictionary (1967). 

The Enzlish Common law definition of adultery was sexual inter- 
course Sy a'man, married or single, with a married woman not 
his wife: however, the comman law as adopted almost unanimously 
in this Country is the voluntary sexual intercourse by a 
married person with someone other than that person's husband 

or wife. The essential requirement being that one of the 
parties is married to @ third party at the time the act was 
committed, see senerally, 2 Am. Jur. 2d ADULTERY (1962). Thus 
the word “adulterous” had a clear, plain and accepted meaning 
in the law in 1232 when Rev. Stat. 417932 was amended. 

It is the primary canon of interpretation of statutes that 
where the literal meaning of the words make sense, when taken 
in their natural and ordinary sense; that is, giving them their 


commonly=accepted’ meaning and civing technical words their 


technical connotation, then there is no need to interpret a 


statute, for the words themselves express the legislative 


intent, McCaffrey, STATUTORY CONSTRUCTION 3-4 (1953) - 


-7- 
As the Supreme Court has said 


"Where the language is plain and admits of no more than 
one meaning the duty of interpretation does not arise and the 
rules which are to aid dou>dtful meanings need no |@iscussion,” 
Caminetti v United States 242 U.S. 479, 425 (1916) ;Church of 


the. Holy Trinity v United States, 143 U.S. 157 (1392) - 


Since the word “adulterous” can admit of only one clear 
| 


and plain meaning >.oth at common law and by the definition 


of adultery, the phrase "open and notorious adulterous 


cohabitation”, 22 Stat. 345, can only mean the open and notor- 


ious living together of the unremarried widow of a veteran with 
a married man. This Plaintiff contends is the only inter- 

| 
pretation that this Court can give the statute. 


The word -illicit is’a general term meaning prohiv>ited or 


| 
unlawful, Black's Law Dictionary (4th Ed. 1963), and it can 


certainly embrace the term adulterous. However, 

"adulterous" is a specific term with 2 well defined meaning 
| 

which certainly cannot be stretched to encompass the general 


the word 


concept ehind “illicit.” | 


While great weight is to be given a statute's consistent 


construction »y an administrative agency or the Executive 
| 


Department, no matter how long a usage has been established, 
or a general acquiescence in customary earet nation has been 
accepted, it cannot override the plain meaning of the statute, 
Stroecher_v Moeglein, 129 N. W. 2d 793 (Minn. 1964), Union 
Pacific Ry. Co. v State Tax Commission, 19 Utah 2a 92, 425 


| 
P. 2a 231 (1967). The constuction of the Bureau o£ Pensions 


nas been consistently followed, though the absence of judicial 
review of 22 Stat 345 may have lead to this unbroken string 
of decisions, out it is noting more than the grafting upon the 
plain lanquage of the statute of the Bureau's own moral stand- 
ards and code because they considered it absurd that Congress 
only intended a married paramour to lead to a pension fore- 
eiture. This was not their decision to make. Certainly if 
Congress desired to terminate pensions for illicit cohabit- 
ation they could have easily used that word. Congress was 
apparently more concerned with the unremarried widows living 
with a married man, thus destroying a family, rather than 
the living with an unmarried man. Large portions of this 


Country were as yet undeveloped in 1632, and it is conceivable 


that many unremarried veteran's widows had unmarried paramours 


on che frontier and elsewhere. 

This reasonin7 can be fortified by the leading case of 
Hull v. Hull, 2 Strobhart Eq. 174 (South Carolina 1343). There 
a State statute passed in 1795 provided that if a man committed 
adultery with a woman while nis wife was still alive and then 
left her more tnan one fourth of his estate, the excess would 
be void. The man involved was a widower and the woman was one 
with whom he lived in illicit intercourse. He left her more 
than one-fourth of his estate and his children sought to have 
the bequest set aside. T*eir contention was that it was 


cercainly loyical to protect the children of a widower from 


-9- 


testamentary gifts made to a woman with whom he lived in 


Court, per Chancellor Johnston, 


oe 


illicit intercourse. The 
disagreed. It was held that the legislature confined its 
enactment to adultery because that was the only way to 
effectively cope with a mistress, but they were not concerned 
with illicit relations after the other spouse was dead because 
no effectual prohibition could ve enacted and that neither 


public policy nor morality required it, Hull, op, cit, at 189. 


There was nothing in the statute to warrant the assumption that 
the word illicit was meant to embrace the word adultery. This 


same reasoning can be applied to the case at bar|, and there was 


| 
certainly nothina in the legislative history 


" __and that the pension of a widow in notor ious 
adulterous cohabitation should cease from the 
commencement and during the continuance of such 
cohabitation, is not only just to the government, 

‘ut eminently proper on the ground that it is 
conservative of morality, and relieves the Pension 
Department of impositions." 

House Report 178), 47th Cong. lst Sess. July 31, 1882. 


to give validity to the Bureau of Peasions broadened 
interpretation of the word “adulterous” to "illicit.* 

For these reasons it is evident that the Court below erred 
in construing the language of 22 Stat. 345 to encompass those 
acts of alleged intercourse by the Plaintiff with her alleged 
paramour as forfeiting her pension, without proof that her 
paramour was a married man, even if all the other acts were 


| 
sufficiently proven. If the trial judge had found that the 


paramour was a married man there could certainly be no reason 


=e 
for construing the statute, for he would clearly be within its 


plain meaning. Therefore, the judgment must be reversed. 


ARGUMENT ITI 

THERE WAS INSUFFICIENT EVIDENCE BEFORE THE TRIAL COURT 

THAT THE PLAINTIFF AND HER ALLEGED PARAMOUR LIVED IN 

“OPEN AND NCTORIOUS ADULTEROUS COHABITATION” AS 

REQUIRED BY 22 STAT. 345 

Cn April 2, 1932, the Veteran's Administration office in 
Manila, Phillipine Islands received 2 letter from one Pedro 
Rodriguez (see Apopendix) written in stumbling English informing 
the V. A. that the Plaintiff was Living with 2 “querido” (Sp. 
“lover") who was a married man and listing nine witnesses who 


would attest to the fact. 


A mere'two days later a field examiner took the Plaintiffs 


deposition, wherein she denied all allegations of any sexual 


misconduct. On the same day, the examiner took the depositions 
of Zour other persons, one of whom was a 13 year old boy, 
Carlos Aquitania. All the deponents lived in the same house 
and their statements all consistently alleged that Plaintifé 
lived with one Honorio Cacuiwa, had sexual intercourse with him 
on many occasions and that the Plaintiff and Caguiwa, a Manila 
policeman, were generally known in the community as husband and 
wife. On this basis the trial Court sustained the finding of 
the V. A. that Plaintiff lived in “open and notorious 


adulterous cohabitation” with Caguiwa; that the phrase was 


-l1l- 
synonymous with "open and notorious illicit cohabitation" and 
therefore it mattered not that the alleged par amour was or was 
not married. 

It is oovious that if the trial judge felt he had 
competent legal evidence, other than an unsworn letter, to 
find that Caquiwa was married, he could fine that the 
Plaintiff's actions, if >elieved, were well within the scope 


of the term “adulterous” and given judament for the Defendant 


| 
on that ground. However, none of the sworn affidavits 


indicated what Caguiwa's marital state was, therefore, it 
appears the Court did not find him to have been married, thus 
the necessity for "illicit cohabitation". It was beyond the 
trial judge's authority to so hold as the plain meaning of 22 
Stat. 345 required that the paramour ve married, see Argument 
I supra. This should be sufficient basis alone for reversal 


of the judgment. 


In State v Crowner, 56 Mo. 147 (1874), the Defendants were 
charged with “open and notorious adultery” ae a section of 
the Missouri criminal code defining adultery. The Court there- 
in hela at pq. 149-15) that to be guilty of that particular 
crime, ie., “open and notorious adultery", onelos the parties 
had to be married. This case supports Plaintifé's claim that 
her paramour had to be married, and since there was no evidence 


of that before the Court, the trial judge's ruling was clearly 


erroneous. 


== 

Assuming, arauendo, that this Court would agree that the 
term “adulterous” is synonymous with "illicit", then there 
still was insufficient evidence before the trial court to make 
such a findinc. In Mathis v State, 5) Okl. A. 61 P. 2d 261, 
the Court held that: 

To constitute "livins in open and notorious 
adultery” under tne statute, there must be something 
more than occasional illicit intercourse indulcence 
in. Tne parties must reside together in the fact of 
society as if conjugal relations existed »etween them, 
and their so living and the fact that they are not 
husband and wife must be known in the community in 
which they reside. 61 P 2d at 261. (Emphasis supplied) . 
While Plaintif£é contends that the plain meaning test as 

steted inCrowner.is the better construction, even in Mathis, 
which seems to hold that adultery might be comparable with 
illicit cohabitation, che essential requirement is that the 
community Knows that the couple are not man and wife. In the 
case at bar ‘all the affiants positively stated that the 
Plainti£z: and her alleged paramour were well known in the 
community as hus2and and wife. Thus, even under the more 


liberal test in Mathis, che Court »elow was in error as the 


evidence could not meet even this construction. 


CONCLUSION 
Por the foresoinz reasons Plaintiff requests that the 
judtment entered »%elow be reversed and judgment ne entered on 
her behalf for all ack pension due her, and that the question 


of counsel fees be deferred pending the decision of this Court 


14 
-lL3g- 


in the cases presently »efore it. 


Respect fully submitted, 
| 
| 


Melvin G. Ber 

Attorney for Appellant 
Appointed by this Court 
3795 Rnode Island Avenue 
Mt. Rainier, ga ea | 29822 
779-2677 


CERTIFICATE OF SERVICE | 


ae 
I HEREBY CERTIFY that on this f \ day of October, 1971, 
| 


a copy of the foregoing Brief of Appellant was mailed, 
| 


postage pre-paid, to William Appler, Department | of Justice, 
| 

Washington, D.C. | 

| 


Melvin G. Bergman 


No. 23872 


oom 


oo eee 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT - 


NATIVIDAD B. VDA MISCH, 


Plaintiff-Appellant, 


ADMINISTRATOR OF VETERANS AFFAIRS, 


Defendant-Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


L. PATRICK GRAY, III, 
Assistant Attorney General, 


HAROLD H. TITUS, JR., 
United States Attorrmy, 
ALAN S, ROSENTHAL, 


WILLIAM D. APPLER, 
Attorneys, 


Department of Justice, 
Washington, D.C. 20530. 


Issues Presented - 


References to Rulings 
Statement of the Case 


1. The Facts 
2. The District Court's Decision 


Statutes Involved 
Argument: 


I. Congress Has Expressly Withheld From 
The Courts Jurisdiction To Review 
Decisions of the Veterans Administra- 
tion Relating to Veteran Pension Benefits 


The District Court Correctly Rejected 
Appellant's Contention That Termination 
Of Pension Benefits Under 38 U.S.C. 
(1952 ed.) 199 Is Limited To Cases 
Where The Widow's “Open And Notori- 

ous Adulterous Cohabitation” is With 

A Married Man 


Conclusion --<----- 9-9-9299 rrr 
CITATIONS 
Cases: 


Barefield v. Byrd, 320 F. 2d 455 (C.A. 9, 1963), 
cert. denied, 376 U.S. 928 (1963) 


Beede, Minerva, 2 Pen. Dec. 119 
Boeke, Mary E., 1 Pen. Dec. 427 
Bowles v. Seminole Rock Company 325 U.S. 410 (1944)-- 
Bruner v. United States, 343 U.S. 112 (1952) 


Ford v. United States, 320 F. 2d 533 (C.A. 5, 1956) - 


Gray, Alice, 7 Pen. Dec. 134 


Cases: (continued) 


Grooms, Sarah, 7 Pen. Dec. 


Gulf O11 Co. v. Hickel, U.S. App. D.C. 
435 F. 2d 440 (1970) 


Hallowell v. Commons, 239 U.S. 506 (1916) 

Jaffke v. Dunham, 352 U.S. 280 (1956) 

Kilbe, Rebecca, 10 Pen. : 

Lambert v. United States, 439 F. 2d 1249 (C.A. 6, 


Lynch v. United States, 292 U.S. 571 (1934) 
McCardie, Ex Parte, 74 U.S. (7 Wall) 506 (1868) -- 


Magnus v. United States, 234 F. 2d 673 (C.A. 7, 1956), 
cert. denied, 352 U.S. 1006 (1956) 


Redfield v. Driver, 364 F. 2d 812 (C.A. 9, 1966) -- 

Tracy v. Gleason, 126 U.S. App. D.C., 415, 379 
F. 2d 469 (1967) 

Udall wv. Tallman, 380 U.S. 1 (1965) 

Udall v. Washington, Virginia and Maryland 
Coach Co., U.S. App. D.C. , 398 F. 2d 
765 (1969) certiorari denied, 353 U.S. 1017 

Statutes: 

Act of August 7, 1882, 22 Stat. 345, codified as 
38 U.S.C. (1952 ed.) 199, P.L. 47-438 

Act of May 1, 1926, 44 Stat. 382, codified as 
38 U.S.C. (1952 ed.) 364(a) 


P.L. 73-2, 48 Stat. 8, 9 (1933): 


Statutes; (continued) 
* P.L. 91-376, 84 Stat. 787, 789: 


Section § --------2---220- = on no ooo = =o ee 
Section 8(a) 


22 Stat. 345 

5 U.8.C. (1952 ed.) 705 

38 U.8.C. (1952 ed.) 199 was repealed by 
Title XXII (27) of P.L. 85-56, 71 Stat., 
163 (June 17, 1957) 


#38 U.S.C. (1964 ed.) 211(a), as amendea by 
$8a of P.L. 91-376, 84 Stat. 787, 790 


38 U.8.C. 701-725 

Miscellaneous: | 
* 13 Cong. Rec. 6742 (August 1, 1882) ------------ 
13 Cong. Rec. 6759-6760 (August 2, 1882) --------- 

* 13 Cong. Rec. 6963 (August 5, 1882) 

116 Cong. Rec. H5519-5520 ---------- 2-------------- | 
116 Cong. Rec. 5522 ------------------- eee i 


* H.R. Rep. 1166, 91st Cong. 2d Sess., p. 8-11, 
1970 USCCAN 3723, 3729-3731 


* H.R. Rep. 1780, 47th Cong., lst Sess., 1 ------- 


H.R. Rep. 3919, 47th Cong. 
S. 2172, 47 Cong. 
8S. Rep. No. 2198, 76th Cong., 3d Sess., 11-12 ---- 


| 

| 

| 

* Cases and authorities chiefly relied upon are marked by asterisks. 
| 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23872 


| 
NATIVIDAD B. VDA MISCH, 


Plaintiff-Appellant, 
| 
| 


ADMINISTRATOR OF VETERANS AFFAIRS, 


Defendant-Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA © 


BRIEF FOR THE APPELLEE 


1/ 
ISSUES PRESENTED 


1. Whether, in view of the legislative intent underlying 
38 U.S.C. 211(a), the district court lacked jurisdiction to re- 
view the decision of the Administrator of Veterans Affairs 
terminating appellant's pension as the widow of a veteran. 

2. Whether the district court was correct in concluding 
that 38 U.S.C. (1952 Ed.) 199 permitted the termination of a 
widow's pension for "open and notorious adulterous cohabitation” 


regardless of whether or not the alleged paramour was married. 


1/ This case was previously before this Court on appellee's 
Tcontinued) 


REFERENCES TO RULINGS 
The district court entered judgment for the Administrator 
on September 19; 1969. The court's opinion is reported at 
303 F. Supp. 1143, and is reported in the Supplementary Appendix, 
pp. 9-17. 
STATEMENT OF THE CASE 
In 1932, following an investigation in the Philippines, 
the Administrator of Veterans Affairs determined that appellant, 
the widow of a Spanish-American war veteran, had been living in 


“open and notorious adulterous cohabitation” and accordingly 


terminated ee pursuant to the Act of August 7, 1882, 
2 


22 Stat. 345. The decision was affirmed by the Board of Appeals 
in 1933, and appellant brought this suit in 1968 seeking review 
of the Administrator's decision. 

The district court, concluding that it had jurisdiction 
over the complaint under Tracy v. Gleason, 126 U.S. App. D.C. 
415, 379 F. 24'469 (1967), affirmed the Administrator's decision. 
Finding substantial evidence in the record to support the charge, 
the court held that the statutory language, “adulterous cohabita- 
tion,” was not limited to relations with a married man, thereby 
adopting the consistent administrative construction of the act 
by the Bureau of Pensions and the Veterans Administration. 


aoe eee eee ae eee ee 
1/ (continued) Motion to Dismiss Appeal for Failure to prosecute. 
On June 15, 1971, the Court denied the motion and appointed coun- 
gel to represent appellant. 


2/ That Act, later codified as 38 U.8.C. (1952 ed.) 199, provides ; 


That marriages * * * shall be proven in pension 
cases to be legal marriages according to the law of 


the place where the parties reside at the time of mar- 
riage or at the time when the right to pension accrued: 


and the open and notorious adulterous cohabitation of 
a widow o is a pensioner shall operate to terminate 
her pension from the commencement of such cohabitation. 


1. The Facts. 

Appellant was married to Harry H. Misch, a veteran of the 
Spanish-American war, in the Philippines in 1921, and upon his 
death on April 5, 1928, became eligible for a pension under the 
Act of May 1, 1926, 44 Stat. 382, codified as 38 U.S.C. (1952 
ed.) 364(a). She applied for the pension on July 24, 1928, and 
following an investigation of her status by the Pension Bureau, 


she was awarded a pension of $30 a month retroactive to Ser 
hs 


date of her application (App. 1; see generally VA file). 


On April 2, 1932, the Veterans Administration office in 
| 


Manila received a letter indicating that appellant had been 
living with a married man, and providing a list of persons who 
could confirm this fact (App. 5). The VA investigator took the 
depositions of four individuals who had lived at the same ad- 
dress as appellant during 1931 and early 1932. Each of these 
individuals related that appellant had been living openly with 
a policeman, Honorio Caguiwa, during that period (App. 9-13). 
Juan Balotro testified that he was the owner of the house 


at 556 Honradez St., Manila, and that Honorio Caguiwa was the 


god-father of his son, Juan Jr. Balotro related that Honorio 
had introduced the appellant to him, that they had come to live 
in an apartment in his house in 1931, and that “since the parti- 
tions in our house are very thin, I have personally heard then 


| 
having sexual intercourse On many occasions” (App. 12). 


Neen a 


3/ The file was introduced as an exhibit in the district court, 
with relevant portions tabbed. The parties agreed to the file's 
being submitted to this court with appellee's brief. 


Balotro's wife, Antonia Padrique, testified that appellant 


and Honorio had lived together in their house in 1931 and that 

“I have personally seen them laying in bed together." (App. 10). 
Her son, Carlos Aquitana, confirmed this, and related that on one 
occasion, appellant had asked him to sleep in her bed because she 
was afraid. Honorio returned from work about midnight and climbed 
in bed with them (App. 10). Carman Manawag, who had lived in the 
third apartment at 556 Honradez when appellant lived there, con- 
firmed that she too had heard appellant and Honorio having inter- 
course together (App. 9). 

The depositions were read to appellant by the investigator, 
who gave her the opportunity to respond or present evidence in 
her defense. Appellant stated that 

You will never in this world get me to 

admit that I have had sexual intercourse 

with any man except Dawson and Mr. Misch, 

and that is all I have got to say about the 

matter. I refuse to answer any more mestions 

about my private life [App. 7]. 
She added that, "I deny the truth of their statements, and as I 
have already said, I will never admit anything which happens in 
my private life, and that is all I have to say” (Id.) Appellant 
stated that she had no evidence to introduce and that she had 
no complaint about the manner, conduct or fairness of the inves- 
tigation (Id.). 

On May 10, 1932, appellant was given 30-days notice of a 
proposal to terminate her pension pursuant to 22 Stat. 345 because 


of her open, notorious and adulterous cohabitation (VA file, Ex. 


6). Thereafter the Veterans Administration terminated her pension, 


effective August 25, 1932 (App. 10). . The decision was affirmed 
on July 3, 1933 by the Board of Appeals, which concluded: 
There is in the record a file examina- 
tion report dated April 4, 1932. Several 
persons who were in a position to have 
knowledge of the character and actions of 
this claimant have testified to facts pro- 
ving very convincingly that she lived in 
open and notorious adulterous cohabitation 
with another since the death of her husband. 
| 
(App. 4). 
| 
2. The District Court's Decision. 
Appellant brought this suit in November, 1968, alleging 
that the VA's refusal to reinstate her benefits was “unjustified, 
arbitrary, and capricious" (Sup. App. 1, 2). She contended in 
effect that the court has jurisdiction to review the Adninistra— 
tor's decision under the decision in Tracy v. Gleason, supra 
| 
(see Complaint, $1). 
Relying on Tracy, the district court ruled that 38 U.S.C. 
211(a) did not preclude review. It went on to conclude that the 
finality statute in effect when the administrative decision was 


rendered, Section 5 of P.L. 73-2, 48 Stat. 8, 9 (1933) also was 


inapplicable. Section 5 provided that 


{aJ1l1 decisions rendered by the Admin- 
istrator of Veterans Affairs under the 
provisions of this title, or the regulations 
issued pursuant thereto, shall be final and 
conclusive on all questions of law and fact, 
and no other official or court of the United 
States shall have jurisdiction to review by 
mandamus or otherwise any such decision. 


As codified, 5 U.S.C. (1952 ed.) 705, this section expressly 
referred only to 38 U.S.C. 701-725, and the district court deter- 
mined that the termination of the pension was made pursuant to 


38 U.S.C. (1952 ed.) 199. 


On the merits, the court found that the Board of Appeals 
“had before it substantial evidence to support a finding that 
Plaintiff was engaged in open and notorious illicit cohabitation 
with one Honorio Caguiwa™ (Sup. App. 14). The court rejected 
appellant’s argument that the statute permitted termination 


only where err “adultery” was shown, i.e. where the para- 


mour was married. 

In interpreting the statutory language, the court pointed out 
that, since 1887, the Bureau of Pensions has construed "adulterous 
cohabitation” to mean “immoral and licentious acts, of an open and 
notorious adulterous character" (Sup. App. 16). According weight 
to the contemporaneous and continuing construction by the res- 
ponsible administrative agency, the court held that the statute 
was applicable whether the cohabitation was “with a married or 
unmarried person * * *.” (Sup. App. 17). 

STATUTES INVOLVED 

38 U.S.C. 211(a), as amended by Section 8(a) of P.L. 91-376, 
84 Stat. 787, 790, provides: 

On and after October 17, 1940, except 
as provided in sections 775, 784, and as 
to matters arising under Chapter 37 of this 
title, the decisions of the Administrator on 
any question of law or fact under any law 
administered by the Veterans Administration 
providing benefits for veterans and their 
dependents or survivors shall be final and 
conclusive and no cher official or any court 
of the United States shall have power or juris- 


diction to review any such decision by an 
action in the nature of mandamus or otherwise. 


4/ Of course, if the widow has remarried, her pension would 
cease. Therefore the only possible married person in the re- 
lationship would be the man. 


P.L. 47-438, 22 Stat. 345, as codified in 38 U.8.C. (1952 ed.) 


| 
199 provided in relevant part: 
| 
That marriages * * * shall be proven 
in pension cases to be legal marriages ac+ 
cording to the law of the place where the 
parties resided at the time of marriage or 
at the time when the right to pension ac-' 
crued; and the open and notorious adulterous 
cohabitation of a widow who is a pensioner 
shall operate to terminate her pension from 
the commencement of such cohabitation. 


38 U.S.C. (1952 ed.) 199 was repealed by Title XXII (27) of 
P.L. 85-56, 71 Stat. 83, 163 (June 17, 1957). Title XXIII of 


that Act, §2302(b), provided: | 

Forfeitures of benefits under laws | 
administered by the Veterans’ Administration 
occuring before the effective date of this 
Act shall continue to be effective. 


Section 5 of P.L. 91-376, 84 Stat. 787, 789, provides: 


(a) If a widow terminates a maiaetons 
ship or conduct which resulted in imposition 
of a prior restriction on payment of benefits, 
in the nature of inference or presumption of 
remarriage, or relating to open and notorious 
adulterous cohabitation or similar conduct, 
she shall not be denied any benefits by the 
Veterans’ Administration, other than insurance, 
solely because of such prior relationship or 
conduct. | 


(vo) The effective date of an award of 
benefits resulting from enactment of sub- 
section (a) of this section shall not be) 
earlier than the date of receipt of applica- 
tion therefor, filed after termination of the 
particular relationship or conduct and ascer 
December 31, 1970. 


ARGUMENT 


I. CONGRESS HAS EXPRESSLY WITHHELD FROM 
|THE COURTS JURISDICTION TO REVIEW DE- 
'CISIONS OF THE VETERANS ADMINISTRATION 
‘RELATING TO VETERAN PENSION BENEFITS 
The district court held that it had jurisdiction to review 
the decision of the Veterans Administration terminating appellant's ’ 
pension under 38 U.S.C. (1964 ed.) 211(a), as interpreted in 
Tracy v. Gleason, 126 U.S. App. D.C. 415, 379 FP. 2d 469 (1967). 
In Tracy, this Court ruled that the language of section 211(a) 
then in effect-- making final the Administrator's decision on 
“any question of law or fact concerning a claim for benefits or 
payments" [emphasis supplied]-- permitted the courts to review 
decisions terminating VA benefits. On August 12, 1970, Congress 
amended 38 U.S.C. 211(a) to provide, in relevant part, that 
* * * the decisions of the Administrator 
or any question of law or fact under any 
law administered by the Veterans Adminis- 
tration providing benefits for veterans 
and their dependents or survivors shall 
be final and conclusive * * *. 

Section. 8(a), P.L. 91-376, 84 Stat. 787, 790. 

It is clear from the express terms of this amendment and 
its legislative history that Congress intended to prevent judi - 
cial review of all decisions of the Veterans Administrator (with 
certain exceptions not here material) and that this continued 
a long-standing policy. H. R. Rep. 1166, 91st Cong., 2d Sess., 


pp. 8-11, 1970 USCCAN 3723, 3729-3731; see 116 Cong. Rec. H5519- 


5520 (Remarks of Congressman Teague); 116 Cong. Rec. H5522(Re- 
marks of Congressman en The amendment was specifically 
made effective to October 17, 1940, the date on which the ori- 
ginal version of 38 U.S.C. 211(a) had been adopted (see footnote 
5 ) in order to make "uniform" the various finality provisions. 
While enacted after the institution of this suit, there 
can be no question that the amended section 211(a) applies to 
bar review of appellant's claim. First of all, Congress amended 
the statute effective in 1940, so that the present language 
must be viewed as continuous since then. And it is well-settled 
that, upon the enactment of a jurisdictional statute of this 
nature, all pending suits (including those which have proceeded 


to judgment and are on appeal) become immediately subject to 


dismissal. £E.g., Bruner v. United States, 343 U.S. 112 (1952) ; 
Lynch v. United States, 292 U.S. 571 (1934); Hallowell v. Commons, 
239 U.S. 506 (1916); Ex Parte McCardle, 74 U.S. (7 Wall) 506 (1868) ._ 
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5/ The language of 211(a) was added to the statute by P.L. 76-866 

34 Stat. 1197, effective October 17, 1940. The purpose of this 
language was "to provide for the uniform application of the rule 
which is now applicable in the case of most such claims," i.e. 
finality of the Administrator's decision. 5S. Rep. No. 2198, 76th 
Cong., 3d Sess., 11-12. It was later codified as 38 U.S.C. (1952 
ed) lla-2, and replaced by P.L. 85-56, 71 Stat. 83, which enacted 

38 U.S.C. 211(a) using virtually the same language.— 
6/ That Congress had the power to provide for the retroactive ap- 
plication of Section 21l(a) is scarcely open to question. As the 
Supreme Court emphasized in L nch v. United States, 292 U.S. 577 
(1933) veteran's benefits of the nature herein involved are nothing 
more than mere gratuities, the grant of which creates no vested 
right. Ford v. United States, 230 F. 2d 533, 534, (C.A. 5, 1956). 
In the absence of a congressional grant, no veteran’ could claim 
entitlement to such benefits and it follows that Congress is 

free at any point to allow or withhold judicial review of their 
denial. Redfield v. Driver, 364 F. 2d 812 (C.A. 9,| 1966); 
Barefield v. Byrd, 320 F. 2d 455 (C.A. 9, 1963), cert. denied, 

376 U.8. 928 ); Magnus v. United States, 234 F. 2d 673 (C.A. 
7, 1956), cert. denied, 352 U.S. 1006 (15356). 


Moreover, in discussing the cases in which jurisdiction had 


been found under the decision in Tracy v. Gleason, the House 


Report specifically mentioned “a 1930's termination of a widow's 
Pension payments under a statute then extant, because of her 
open and notorious adulterous cohabitation.” H. R. Rep. 1166, 
supra, at 10. Thereby Congress demonstrated that it did not 
intend that the courts exercise jurisdiction to review the Ad- 
ministrator'’s determination in this case. 

For these reasons, the judgment of the district court should 
be affirmed on the ground that the court lacked jurisdiction 
over the subject matter of the SP 

II. THE DISTRICT COURT CORRECTLY REJECTED 
' APPELLANT'S CONTENTION THAT TERMINA- 
TION OF PENSION BENEFITS UNDER 38 U.S.C. 
| (1952 ED.) 199 IS LIMITED TO CASES WHERE 
| THE WIDOW’S “OPEN AND NOTORIOUS ADULTEROUS 
COHABITATION” IS WITH A MARRIED MAN. 

Appellant’s pension was terminated in 1933 pursuant to the 
Act of August 7,1882, 22 Stat. 345, which as codified in 38 U.S.C. 
(1952 ed.) 199 provided in relevant part that "the open and 
notorious adulterous cohabitation of a widow who is a pensioner 
shall operate to terminate her pension from the commencement of 
such cohabitation.” The district court concluded that the stat- 
utory language embraced all such illicit cohabitation, regardless 
of whether or not the alleged paramour was married. It pointed 
out that the administrative agencies charged with interpreting 
7/ A successful party may, of course, sustain a judgment on any 
ground presented by the record, including grounds specifically re- 


jected by the district court. Jaffke v. Dunham, 352 U.S. 280 
(1956 ); Lambert v. United States, 439 F. 2d 1249 (C.A. 6, 1970) 


the statute had-- since at least 1887-- so defined its scope. 
| 


The court also concluded that the evidence before the Adninis- 

trator clearly supported the fact that appellant had been living 

in open and notorious illicit cohabitation with Honorio Caguiwa. 
Appellant does not challenge this factual finding. Nor could she 

in light of the depositions taken in the VA field Sxamieattont 

and her own refusal to present any evidence or to"answer any 


more questions about my private life" (App. 7). See infra, 


pp. 3-4. 
Instead, appellant contends that when Congress used the 


term “adulterous cohabitation,” it intended that the forfeiture 


provisions apply only where technical adultery is shown. In 


other words, it is appellant's position that Congress determined 


that whether a widow should lose her pension would depend on 


the marital status of the man with whom she cavorted. If he 

were single, she would continue to receive her pension, but if 
| 

he were married, then the pension would terminate. ‘Such an ar- 


gument is frivolous on its face. 


Nothing in the legislative history of the statute suggests 
the slightest Congressional intent to bestow such beneficience 
upon bachelors. Appellant suggests that ‘Congress was apparently 
more concerned with the unremarried widows living with a married 
man, thus destroying a family * * *" (Brief, at 9). But such 
speculation is not reflected in the House committee report on 
the bill, which states that termination for such conduct 

is not only just to the government, but 
eminently proper on the ground that it is| con- 
servative or morality, and relieves the Pension 
Department or impositions. 


H.R. Rep. 1780, 47th Cong., lst Sess., 1. 
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The legislative debates over the bills which culminated in 
22 Stat. 345 reflect the fact that Congress was not concerned 
with limiting termination to a technical concept of adultery. 
Identical bills containing the language subsequently adopted 
were introduced in the 47th Congress as H.R. 3919 and S. 2172. 
Rep. Curtin of the Pension Committee, introducing the House Bill, 
explained the purpose of the termination provision: 


\The second respect in which it changes 
the law is that where the widow of a soldier 
lives in improper intercourse with a man to 
whom she is not married she shall not draw 
the pension. and on proof of the fact the 
pension shall be suspended * * *, These are 
the wholesome provisions ehich protect the 
Government and the person entitled to draw 
pensions. [Emphasis supplied]. 


13 Cong. Rec. 6742 (August 1, 1882). 

The Senate Bill passed that house without substantial comment. 
See 13 Cong. Rec. 6759-6760 (August 2, 1882). It was sent to the 
House, which adopted it without modification. Rep. Browne, who 
introduced it, explained the intent of the legislation as follows: 


‘That section then provides that where 
widows drawing pensions on account of hus- 
bands whose lives had been lost as an inci- 
dent of the service are living in improper 
relations, or in adultery, that during the 
period of this illicit cohabitation the 
Pension Office shall suspend the pension 


s s s s 


In many instances it is said, and I 
suppose there can be no doubt of the truth 
of the statement, that widows do not marry, 
but live in these improper relations simply 
because they know that a marriage suspends the 
payment of the money. If the cohabitation 
suspends the pension that obstruction to 
marriage will be removed. 
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8/ 
13 Cong. Rec. 6963 (August 5, 1882).— 


The legislative history thus totally refutes the narrow 
and technical construction appellant seeks to place upon the 
use of the term "adulterous seaeavatiionice? Congress intended 
to terminate the pension for those who live “in improper rela- 
tions, or in adultery," and specifically indicated that it was 
aiming at "illicit cohabitatia.” 

Accordingly, as the district court pointed out} the Bureau 
of Pensions and the Veterans Administration, charged with ad- 
ministering the pension program, have consistently coustreed 
the language of 22 Stat. 345 to embrace the conduct) found here. 
In 1887, within five years of the statute's enactment, the 
Bureau of Pensions held that the statute was not limited to 


adultery. The Bureau ruled: 
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8/ Rep. Browne also related a specific incident of the type the 
bill sought to prevent: 


I saw in the hands of the Commissioner of Pensions 
the other day a letter giving an instance in which the 
widow, or the woman who subsequently became a widow, 
had been living in improper relations with a man other 
than her husband for more than two years prior to the 
husband's death, was so living at the time of his death, 
is so living now, and has been for ten years. | And yet 
during eight years of that time she and her paramour 
have been living on the pension given her in conse- 
quence of the death of the soldier husband. this 
bill provides that in such cases the Commissioner of 
Pensions, on due proof, suspend the pension. | 


(Id.). Not the slightest concern is shown in these passages for 
whether or not the paramour is married. 


9/ Had Congress intended the very restrictive meaning argued for 


By appellant, presumably it would have used the word “adultery” 
in the statute rather than the broader “adulterous cohabitation." 
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It is apparent that an application of 
the strict and technical rules of construction, 
as applied by the courts of our land in the 
administration of criminal laws, to this sec- 
tion of the pension laws, would result in a 
manifest absurdity, and render the lav utterly 
abortive to accomplish the ends sought by 
Congress in its passage. To hold that the 
term adulterous should be taken in its strict 
legal signification would exclude from the 
operation of the act the very parties whom 
it was intended to reach, since at law it is 
impossible for an unmarried person to be 
guilty of the crime of adultery * * * #. 


A review of the whole body of the pension 
laws enacted by Congress, the remainder of 
this Act itself, and all the circumstances 
surrounding its passage, leads the Depart- 
ment to the conclusion that the words "open 
and notorious adulterous cohabitation,” used 
in said act, were intended as descriptive 
merely of acts which would deprive a widow of 
pension. In other words, Congress intended, 
and did say, by said Act, that any widow 
Pensioner who was guilty of immoral and 
licentious acts, of an open and notorious 
adulterous character, should forfeit her 
pension. 


Mary E. Boeke, 1 Pen. Dec. 427. 
Shortly thereafter, in Minerva Beede, 2 Pen. Dec. 119, the 


Bureau again rejected the argument that only technical adultery 


was encompassed by the statute, pointing out that 


Congress did not intend to deprive 
soldiers’ widows of the governmental bounty 
when criminally intimate with married per- 
sons and to ignore this crime when committed 
with persons who were not bound by the ties 
of marriage. 


The same point was made in Alice Gray, 7 Pen. Dec. 134, where the 
Bureau of Pensions held: 
To construe the word "adulterous", as 
here used in its literal or technical sense, 


would render the provision of the section in- 
operative and absurd. The word adultery when 
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when used in its popular sense, does not 
imply that illicit intercourse should be 
between a married woman and an unmarried 
man, Or a married man other than her own 
husband. In its popular sense it implies 
simply illicit intercourse between a man 
and woman. | 


| 
Citing this decision as precedent, the Bureau later held that 


“[t]Jhere is nothing in the act which shows that the language was 
| 
used in its technical sense, and the foregoing construction is 


believed to be fully warranted by the language of the Act." 


Sarah Grooms, 7 Pen. Dec. 207. See also Rebecca Kilbe, 10 Pen. Dec. 286 


The words “adulterous cohabitation” 
as used in section 2 of the Act of August 


7, 1882, are not to be read in their 
strict legal sense, but were evidently | 
used by Congress in their popular sense — 
to indicate the open and notorious illi-— 
cit intimacy indicative of immorality. 
| 
As these decisions show, the agency charged with construing 
this statute has, since 1887, consistently construed the term 
“adulterous cohabitation" to include illicit cohabitation re- 
gardless of whether the widow's paramour is married or not. The 
i 
district court was correct in according deference to this conten- 
poraneous and long-standing interpretation of this’ statute by 
| 
the agency charged with its administration. Udall|v. Tallman, 
380 U.S. 1, 16 (1965); Bowles v. Seminole Rock Company, 325 U.S. 


410 (1944); Gulf O11 Co. v. Hickel, U.S. App. D.C. - 435 


| 
F. 2d 440 (1970); Udall v. Washington, Virginia and Maryland 
Coach Co., U.S. App. D.C. , 398 F. 2d 765 (1969), certiorari 


denied, 393 U.S. 1017. 


Such deference is particularly warranted here, where the 
legislative history of the statute quite clearly shows that 


Congress did not intend to limit "adulterous cohabitation" to 


“adultery” in a technical sense, and where appellant's suggested 


interpretation is without any rational basis. The decision ter- 
10/ 
minating appellant's pension was therefore correctly affirmed. 


CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be affirmed. 
Respectfully submitted, 


L. PATRICK GRAY, III, 
Assistant Attorney General, 


HAROLD H. TITUS, JR., 
United States Attorney, 


ALAN S. ROSENTHAL, 
WILLIAM D. APPLER, 
Attorneys, 
Department of Justice, 
Washington > D.C. 20530. 
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10/ Although Congress, in repealing 38 U.S.C. (1952 ed.) 199, 
Specified that pensions terminated under that section prior to 
1957 showld remain terminated, it has recently amended the stat- 
ute to permit repayment of widow's benefits where the cohabitation 
has ceased. The effective date of such reawarded pension benefits 
is the date of the receipt of an application for them, so long 

as that is after December 31,.1970. Section 5 of P.L. 91-376, 

84 Stat. 787, 789, enacted August 12, 1970. 


